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Dementia Dilemma: When Older
Partners Pose a Liability
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He’s a senior partner at the �rm—an accomplished, 50-year attorney and beloved mentor—
who has begun to arrive late for court. He forgets key facts in cases. He dresses a little
sloppily. He’s frequently impatient and quick to anger.

It’s a scenario that’s becoming more common as baby boomers enter retirement age. The
normal reaction from his colleagues is to ignore the problem or make excuses for the
behavior of their esteemed partner. But that reaction could wind up hurting the aging
attorney, his clients and the law �rm if the real reason behind the change is age-related
cognitive impairment, most frequently caused by dementia.
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“It is a competence issue,” said Patrick Krill, founder of Krill Strategies, which consults with
law �rms about lawyer mental health and substance abuse issues. “If a lawyer is in cognitive
decline or otherwise impaired, the risk to the �rm and to the client is very real, irrespective of
what is potentially causing that decline or impairment.”

Baby boomers, born between 1946 and 1964, began turning 65 years old in 2011. Before the
baby boom, the elderly population in 1930 was just 5 percent of the general population,
according to the U.S. Census Bureau. However, by 2029 when all of the baby boomers are 65
or older, the elderly population is projected to be 20 percent.

And as the general population has been aging, so has the lawyer population. For example, in
Texas from 2005 to 2015, the percentage of lawyers 65 or older doubled, according to the
Texas Lawyers’ Assistance Program. Now, 25 percent of Texas lawyers are older than 61.

Chuck Herring, author of the book, “Texas Legal Malpractice & Lawyer Discipline,” said he’s
seen an uptick in the number of cases involving elderly lawyers with cognitive impairment.

“That is sad. As a profession, one of our fundamental obligations is to protect the public—
and that means clients,” said Herring, a partner at Herring & Panzer in Austin who represents
lawyers in discipline and malpractice cases.

“No lawyer wants to hurt a client because of the lawyer’s own cognitive or mental decline,
and inadvertently doing it,” he said. Herring said it’s critical for �rms to intervene and identify
the problem, sensitively, before “there’s injury or damage done.”

Last year, 3 percent of phone calls to the Texas Lawyers Assistance Program involved a
lawyer with cognitive impairment, said Bree Buchanan, director of the program.

“We do expect that percentage to grow,” she said.

Lawyer assistance programs in every state, to some degree, are addressing age-related
cognitive impairment in lawyers, said Terry Harrell, chair of the American Bar Association
Commission on Lawyer Assistance Programs.

“It’s taking serious time and serious thought,” Harrell said. “We need to educate all lawyers to
intervene when you see these warning signs.”

For example, the Oregon Attorney Assistance Program conducts retirement seminars to
teach senior lawyers about �nancial planning and social and emotional aspects of retiring,
Harrell said. As the director of the Indiana Judges and Lawyers Assistance Program, Harrell
copied the idea in her state. She said that the North Carolina State Bar has a transitioning-
lawyers committee that sends volunteers to encourage and assist senior lawyers who have
cognitive impairment with forming retirement plans.

‘Culture of Silence’

For �rms, a big challenge in addressing the problem is a fear of the reaction from the lawyer
whose faculties are declining.

“It’s common there could be a great amount of defensiveness around this area, so that
makes it more complicated. There can be emotional changes. Emotional volatility.
Uncharacteristic ups and downs in someone’s mood. It’s a cluster of things that can be
indicators,” Buchanan said.



She said colleagues may notice there’s a problem, such as missed �ling deadlines or
forgetfulness about the facts of a case, but may turn a blind eye or think it’s not their job to
talk to the lawyer.

“It’s deeply not wanting to take on what can be a very uncomfortable, di�cult conversation,”
Buchanan said. “Ultimately, unfortunately, at some point clients are going to start to �le
grievances, and discipline becomes involved, which we don’t want. We want these lawyers to
be able to retire with dignity.”

Law �rms can get help, Buchanan said, by calling a lawyers-assistance program for
guidance in talking to the attorney. An intervention works the best when a same-age peer,
rather than a younger lawyer, initiates the conversation.

Also important is making colleagues feel safe in reporting a problem to someone in the �rm
who can investigate, Harrell said. And if a senior lawyer is exhibiting signs of cognitive
impairment, the �rm should make him or her get a medical assessment, Harrell said.

“The biggest thing is �ght against the culture of silence,” she said.

Bringing the issue to light will help law �rms guard against problems, said Terry Tottenham,
of counsel to Norton Rose Fulbright in Austin and chairman of the State Bar of Texas Task
Force on Aging Lawyer Issues.

“I think the more we educate �rms about this issue the better chance we have of �rms
hopefully recognizing that policies and procedures probably should be in place to deal with
these issues,” Tottenham said.

Consulting with employment counsel to ensure that any new policy does not violate age
discrimination laws is also smart.

“We can’t assume just because someone is 75 years old and just forgot where they put their
car keys that they are demented,” Buchanan said. She added that a �rm might consider
including a provision in its terms of employment that authorizes the �rm to require an
attorney to get a medical assessment if cognitive impairment is suspected. If a lawyer did
have a problem, he would have to agree to follow medical recommendations to continue his
employment, she said.

“This is new territory for the entire legal profession to take on,” she said.

Contact Angela Morris at amorris@alm.com (mailto:amorris@alm.com). On Twitter:
@AMorrisReports.
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