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NPE Wins $532.9M in Patent Suit Against Apple
jcouncil@alm.com
@john_council

A recent $532.9 million patent infringement
verdict leveled against Apple proves what Texas
lawyers have been saying for years about Eastern
District of Texas juries: they just don’t care
whether a plaintiff is a “nonpracticing entity,”
or NPE—a company that owns a patent but pro-

duces no products.
A Tyler Division jury found that Apple willfully infringed on patents related to portable data
carriers used to validate computer payment information on Feb. 24 in Smartflash v. Apple, handing
the award to Smartflash, a recently formed NPE
that owns the patents.
And a Marshall Division jury issued a $15.7
verdict against Samsung for infringing on patents

related to Bluetooth technology in a Feb. 13
decision. The victor in that case was Rembrandt
Wireless Technologies, which is also a NPE. [See
“Litigator of the Week: $15.7 Million Patent Verdict
Patent, Texas Lawyer, Feb. 19, 2015.]
T. John “Johnny” Ward Jr., a partner in
Longview’s Ward & Smith who represents both
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Is Firm
Arbitration
Clause
Legal?

The

Wedding Planner
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The Texas Supreme Court generally
likes to enforce arbitration contracts set
up between businesses to keep their
disputes out of court. But is it fair if the
agreement is drawn up by a law firm to
make sure its client’s malpractice claim
never sees a jur y? That’s a question the
high court recently decided to tackle.
The case that the high court recentse e Arb i t ra t i on , p a g e 21
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Chuck Herring,
partner in Herring
& Irwin, Austin, with
his newly married
clients Sarah
Goodfriend and
Suzanne Bryant

A Step-By-Step Legal Analysis of Texas’ First Same-Sex Marriage
by ANGELA MORRIS
amorris@alm.com
@AMorrisReports

Attorneys who watched the tornado of
legal arguments surrounding the state’s
first legal same-sex marriage said that the
newlyweds’ counsel “beautifully” executed

>INSIDE
>>>>>

a creative legal strategy to help their clients
tie the knot.
Austin lawyer Chuck Herring, partner
in Herring & Irwin, handled the case
pro bono for his longtime friends and a
30-year couple, Suzanne Bryant and Sarah
Goodfriend. After a local judge declared

A plan to help
the “justice gap”

the state’s same-sex marriage ban unconstitutional in a probate case, the women
sued the Travis County clerk, and a judge
issued a temporary restraining order forcing the clerk to issue the women a marriage
s e e We d d i n g , p a g e 20
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license. They were married 38 minutes later,
and dropped their lawsuit three hours after
they filed it.
Bryant, an Austin solo who represents
same-sex couples in adoptions, described
her wedding day as surreal and nervewracking, but also special.
“When the rabbi came and we had the
religious ceremony is when it really hit me,”
Bryant said. “That slowed me down, brought
me back down to earth, and I realized we
were married not only with a valid marriage
license in the state of Texas, but we were
married in the eyes of God by our rabbi. That
was pretty special.”
Family law attorney Michelle May
O’Neil, who’s not involved in the case, said
the plaintiffs’ lawyer used “very creative
lawyering.”
“It’s not something that anyone has
ever tried here—or
been successful in
trying—to get a marriage license issued,”
said O’Neil, adding,
“It’s so creative: It’s
like a chess game, and
everyone is making
different moves and
seeing which ones are Michelle May
O’Neil
working out.”
Austin solo Jody Scheske said that
Herring’s legal strategy “was legally correct
and beautifully executed.
“I was excited and gratified that the parties were able to find an attorney willing to
take their case and who had the courage to
do the right thing for his clients in the face
of the certain reaction from our politicized
attorney general’s office,” said Scheske, who
argued two pending same-sex divorce cases
before the Texas Supreme Court.
Texas Attorney General Ken Paxton
intervened in the case and won an emergency stay from the Texas Supreme Court.
He also filed a mandamus proceeding that’s
still pending.
Allison Castle, a spokeswoman for the
Texas Office of the Attorney General, said
the high court was right in issuing the stay.
“The procedural problems lay with
the plaintiffs lawyers who failed to provide notice to the Office of the Attorney
General that they were challenging the
Texas Constitution, as required by law. Their
attempts to manipulate the legal system in
order to deprive the Texas Supreme Court of
jurisdiction to review the case mocks the rule
of law,” said Castle. “[Paxton] will continue
to defend the will of the people of Texas who
have overwhelmingly defined marriage as
between one man and one woman.”
The flurry of filings in the case came
fast and furious. Legally speaking, what
happened, and what does it mean? Here’s a
step-by-step legal analysis.

Feb. 17—Unconstitutional

There was an important legal precursor
to Bryant and Goodfriend’s marriage.
In a probate case, a woman argued she
had a common-law marriage with another
woman who had died. The surviving partner
fought a will dispute with the decedent’s
relatives, who cited the state’s same-sex
marriage ban to argue that the couple was
not married. On Feb. 17, Travis County

Probate Court Judge Guy Herman ruled
that the state’s ban on same-sex marriage
was unconstitutional.
O’Neil, a shareholder in Godwin Lewis in
Dallas, said that Herman’s ruling meant that
the same-sex marriage ban was not legally
effective in Travis County.
“It created this small sliver of an opening
for someone to take advantage of the legal
reality—at that moment—that the laws were
unconstitutional,” O’Neil said.
Paxton’s office declined to intervene in
the probate proceeding on Jan. 29, according to an email from assistant AG Benjamin
Dower to Brian Thompson, a lawyer in the
probate case.
In a statement on Feb. 19, Paxton said
that the probate judge “acted without authority to unilaterally declare the Texas definition
of marriage unconstitutional in a private
probate proceeding.”
Paxton’s statement said his office intervened on Feb. 17 and requested the Texas
Supreme Court “to stay and overturn that
erroneous ruling.”

Feb. 19, 8:52 a.m.—Lawsuit

After the probate ruling, Bryant and
Goodfriend had to move fast to get married,
said Herring.
“We anticipated our window of opportunity would close on Friday,” said Herring.
He and co-counsel Thompson and Catherine
Mauzy worked all night on Feb. 17 and all
day on Feb. 18 to prepare their pleadings
and orders.
Herring said he called three judges
before he found one—167th Criminal
District Judge David Wahlberg—who could
arrive at the Austin courthouse by 8:30 a.m.
on Feb. 19.
To avoid the Supreme Court mandate
that lawyers electronically file court documents—because e-filing would take too
long—Herring argued to Wahlberg that
there was good cause to allow paper filing
of the original petition and application for
temporary restraining order in Goodfriend
v. DeBeauvoir, filed in Travis County district
court.
The lawsuit claimed the state’s same-sex
marriage ban was unconstitutional and that
Travis County Clerk Dana DeBeauvoir was
harming Bryant and Goodfriend by refusing
their marriage license. Among other things,
the lawsuit said that Goodfriend had ovarian
cancer and that her future was uncertain.
“Rather than filing with the clerk, we filed
directly with the judge,” Herring recalled.
“Within the space of the hearing and within
about five minutes we got all our orders
signed.”
Among other things, Wahlberg issued
a TRO, finding that the marriage ban was
unconstitutional and ordering DeBeauvoir
to stop relying upon unconstitutional law
to refuse to issue the women’s marriage
license.
Herring’s clients were waiting at the
Travis County Clerk’s Office.
“All I had to do, and the assistant county
attorney had to do, is make some phone
calls, and the process started soon after
that of getting the license. We had the order
issued at 8:52 a.m., and we had a license
issued at 9:30 a.m. So basically, 38 minutes,”
Herring said.
Scheske noted that the case didn’t open
the door for other LGBT couples to wed.
“The reason that the applicant, the plaintiffs couple, sought temporary relief is one

of them has a terminal illness, so the parties
had an exigent circumstance. A same-sex
couple without an exigent circumstance is
not going to be able to get similar relief,”
Scheske said. “The real story here is that
it’s such a shame that a decades-long samesex couple has to wait till one of them gets
a terminal disease and go through all these
hoops and hire a lawyer just to get married.
Then you have the whole weight of the Texas
government coming down in your case. I
can tell you from my own clients’ case, that
is very disconcerting.”

9:30 a.m.—Wedding

As Herring argued their case in court,
Bryant and Goodfriend were five miles away
at the Travis County Clerk’s Office.
They had practiced this drill. The couple
had a “dress rehearsal” of sorts in February
2014. Herring explained that U.S. District
Judge Orlando Garcia of the Western District
of Texas in San Antonio was poised to rule
in a same-sex marriage case.
“That forced me at that time to think
through the procedure of how could we do
this,” Herring said.
Back then, Bryant and Goodfriend chose
their wedding suits and dresses for their two
teenage daughters.
Although Garcia did find the ban was
unconstitutional, he also stayed his ruling
to allow an appeal by the state, which is still
pending.
The 2014 rehearsal prepared Bryant and
Goodfriend for what happened once Herring
informed them that Herman’s Feb. 17 probate ruling gave them a short opportunity
to marry.
Under the TRO, the clerk’s office issued
the marriage license, and Bryant and
Goodfriend’s rabbi performed the wedding
ceremony right outside of the clerk’s office.
Back inside, the newlyweds quickly registered their marriage.
Paxton wrote in a statement, “The judge
did not comply with Texas law, which
requires the attorney general to be notified
whenever a state law is ruled unconstitutional. Pursuant to this judge’s order, the
Travis County clerk unlawfully issued a
marriage license to the same-sex couple,
who subsequently took part in a ceremony.”
But both O’Neil and Scheske said
that Wahlberg’s order was legal and that
DeBeauvoir followed it properly.

Late Morning Intervention, Nonsuit

Paxton filed a plea in intervention at
10:54 a.m., asking for “the opportunity to
defend its laws before this court.”
But by 11:53 a.m., Bryant and Goodfriend
dropped their case, writing that “because
they now have realized their dream to be
married,” they were immediately nonsuiting without prejudice.
O’Neil said that Paxton’s intervention
might have survived the nonsuit if he
had asked the court for some specific
relief. For example, Paxton could have
asked Wahlberg to issue a declaratory
judgment that the marriage license was
invalid, explained O’Neil. But instead,
Paxton’s intervention was “a total defensive pleading.”
“I do not think this thing plead anything
affirmatively that would survive a nonsuit,”
she said.

2:57 p.m.—Stay

The Supreme Court issued a press

release at 2:57 p.m. to announce that
at Paxton’s request, they had stayed
Herman’s ruling in the probate case and
Wahlberg’s TRO in Goodfriend.
O’Neil said that because of the stay,
there’s no longer any “open finding” that
the same-sex marriage ban is unconstitutional, which means the “window of
opportunity” closed for more same-sex
couples to marry.
However, Herring, Scheske and
O’Neil all said that the stay had no legal
effect in Bryant and Goodfriend’s case,
because they were already married and
the case was already nonsuited.
“The issue was moot by the time that
the Supreme Court ruled. The marriage
was—and remains—legal. The license
was issued per a valid court order; the
ceremony was duly performed; and the
license was recorded correctly. That’s
the test of a valid marriage in Texas. It
can’t be undone,” Scheske said.

Feb. 20, 12:26 p.m.—Mandamus

Paxton’s Feb. 20 application for writ
of mandamus challenged Wahlberg’s
TRO, noting that one same-sex couple
already got “an invalid marriage license.”
Paxton argued that the judge abused
his discretion by taking action without
first notifying the AG’s office. He claimed
that Wahlberg abused his discretion by
ruling on the matter even though the
Supreme Court is considering the same
issues in other pending cases.
Those pending cases are Scheske’s
same-sex divorce cases, filed in 2011 and
argued in 2013.
In the mandamus application, Paxton
asked the high court to order Wahlberg
to vacate his ruling or at least stay the
finding until the Supreme Court rules
in its pending cases. He also asked the
high court to “confirm” that any marriage license under the TRO was void
from the outset.
But Herring said that Paxton declaring the marriage void does not make it
true.
He said that Paxton has focused on
a moot attack of the TRO, rather than
the two successive steps: The women
obtained their license and got married.
“Legally, he cannot invalidate a marriage by a mandamus relief of an order.
There would have to be some other
kind of proceeding; and he would have
to have standing to bring some other
kind of proceeding,” Herring wrote in
an email.
Scheske said that the Texas attorney
general wouldn’t have the legal standing
to do anything.
“It’s not up to the attorney general
to void marriages. He does not have the
authority to do that,” he explained.
Bryant and Goodfriend must respond
to Paxton’s appeal by March 12.
O’Neil and Scheske both said if they
represented the married women, they
would argue that the case is moot and
the court lacks jurisdiction.
In a press conference just after their
wedding, a reporter asked the newlyweds
to respond to Paxton’s promise that he
would seek to invalidate their marriage.
Goodfriend replied that she wasn’t
ready to give it up, and the situation
reminded her of a Texas slogan.
“Come and take it,” she said.

